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Court of Appeals of the District of Columbia 


No. 4529. 

Albert A. Zink et al., Appellants, 

vs. 

Black Star Line, Inc., et al. 


a Supreme Court of the District of Columbia. 

i 

i 

At Law. | 

l 

No. 71832. I 

I 

I 

Albert A. Zink et als., Plaintiffs, j 

vs. j 

Black Star Line, Inc., a Corporation, Defendant. 

i 

l 

United States of America, j 

District of Columbia, ss: 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington] in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abov^-entitled 
cause, to wit: | 


i 

\ 

i 
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1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 71832. 

Albert A. Zink et als., Plaintiffs, 


v. 

Black Star Line, Inc., a Corporation, Defendant. 

Declaration. 

Filed July 27, 1926. 

The plaintiffs, Albert A. Zink; Roy Surcy; John Lavis- 
count; William Rummeyer; Harold De Roy; William 
King; Philip Jackman; Joshua Parris; Herbert E. Cooper; 
William Powell; William Weigle; Richard Tomlison; 
George Joseph; Reginald Caine; Stephen Rose; Harold 
Warren; Charles Richardson; Thomas Ashmeal: Chris¬ 
topher Lewis; William Mayo; John Lucas; Benjamin 
Campbell; Elias Richardson; Raphael Lema; Benno Paul; 
George Bunyan; Tom William; Norman Neeuville, and 
Eugene M. i Wilkinson, sue the defendant, a corporation 
organized under the laws of the Slate of Delaware and a 
non-resident of the District of Columbia, for the sum of 
Twelve Thousand Three Hundred and Three Dollars and 
Thirty-Five Cents ($12,303.35), for that heretofore, to wit, 
on the 16th day of December, 1921, by the consideration 
of the United States District Court in and for the South¬ 
ern District of the State of New York, said court being a 
court of jurisdiction of admiralty, said plaintiffs duly re¬ 
covered a decree of judgment against the defendant for 
the amount herein above named, together with interest at 
the rate of six per centum per annum; that said 
2 decree of judgment is still of record in said Court 
and still remains in full force, strength and effect, 
and is not in anywise reversed, vacated, paid off, satisfied 
or appealed, as appears from the records of said Court, 
a copy of which is hereto annexed marked 4 ‘Particulars of 
Demand'’ and made a part hereof, that said defendant is 
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i ' 

indebted to said plaintiffs in the full amount herein stated 
as shown by said decree of judgment made a ^art hereof, 
together with interest since the 16th day of Deceimber, 1921, 
at the rate of six per centum per annum, and no part 
thereof has been paid. 

Whereof said above enumerated plaintiffs briiig this suit 
and claim of and from the defendant the said £um stated 
with interest at the rate of six per centum per annum from 
December 16, 1921, besides costs of this suit. 

REEVES T. STRICKLAND, 

Attorney for the Plaintiffs. 

420 Woodward Building, Washington, D. C. j 

l 

3 At a stated term of the United States District 

Court for the Southern District of New York, to be 
held at the Court House, Post Office Building, iij the Bor¬ 
ough of Manhattan, City and State of New Yoifk, on the 
15th day of December, 1921. 

Present: Hon. John C. Knox, Judge. 

I 

A. 80/279. | 

l 

Albert A. Zink et al., Libelants, | 

! 

against j 

Black Star Line, Inc., Respondent, j 

| 

“Particulars of Demand.” j 

j i 

i 

i 

The above entitled action having come up to be heard, 
and the respondent having duly appeared by its (advocate 
and offered to allow the entry of a decree in favdr of the 
libelants for wages up to and until their arrival;in New 
York on the 7th of September, 1921, and the sums they 
expended for subsistence in Kingston, Jamaica, apd wait¬ 
ing time to the extent of $75. for each libelant, all bf which 
is prayed for in the libel; and the libelants having duly 
accepted the said offer of a decree, it is on motion of Silas 
B. Axtell, proctor for the libelants, 

Ordered, adjudged^ and decreed that the libelants have 
and recover of the respondent Black Star Line, In^., their 
respective wages earned up to and until the 7th of Sep- 
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tember, 1921, the sum each spent for his subsistence in 
Kingston, Jamaica, and waiting time to the extent of $75. 
for each libelant, or the sum of $12,303.35 and that said 
sum be distributed among the libelants in accordance with 
the following schedule: 


4 Albert A. Zink, $507.22; Roy Surcy, $1,062.95; 

John Leviscount, $613.64; William Rummeyer, 
$220.02; Harold De Roy, $137,75; William King, $363.09; 
Philip Jackson, $135.00; Joshua Parris, $361.25; Herbert 
E. Cooper,; $266.95; William Powell, $124.18; William 
Weigle, $208.68; Richard Tomlinson, $470.70; George 
Joseph, $554.11; Reginald Caine, $524.09; Stephen Rose, 
$528.59; Harold Warren, $383.34; Charles Richardson, 
$745.50; Thomas Ashmeal, $602.20; Christopher Lewis, 
$470.07; William Mayo, $369.02; John Lucas, $409.62; Ben¬ 
jamin Campbell, $352.51; Elias Richardson, $357.51; 
Raphael Lema, $347.45; Benno Paul, $490.70; George 
Bunyan, $433.15; Tom William, $376.34; Norman Neeuville, 
$298.38; Eugene M. Wilkinson, $589.34; and 

It is further ordered, that execution on this decree be 
stayed for sixty days after its date. 

(Signed) * JNO. C. KNOX, 

[seal.] U. S. D. J. 


5 In the Supreme Court of the District of Columbia. 

At Law. 


No. —. 

Albert A. Zink et als., Plaintiffs, 


v. 

Black Star Line, Inc., a Corporation, Defendant. 

Affidavit of Merit. 

I, Reeves T. Strickland, being first duly sworn on oath 
depose and say that I am the attorney for the plaintiffs 
herein named, to wit, Albert A. Zink; Roy Surcy; John 
Laviscount; William Rummeyer; Harold De Roy; William 
King; Philip Jackson; Joshua Parris; Herbert E. Cooper; 
William Powell; William Weigle; Richard Tomlinson; 
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George Joseph; Reginald Caine; Stephen Ros;e; Harold 
Warren; Charles Richardson; Thomas Ashmeal; Chris¬ 
topher Lewis; William Mayo; John Lucas; 'Benjamin 
Campbell; Elias Richardson; Raphael Lema; Bejnno Paul; 
George Bunyan; Tom William; Norman Neefiville, and 
Eugene M. Wilkinson, wherein the Black Star Line, Inc., 
a corporation organized under the laws of the State of 
Delaware and a non-resident of the District of Columbia 
is named as defendant. That the defendant is justly in¬ 
debted unto the above enumerated plaintiffs in tike sum of 
Twelve Thousand Three Hundred and Three Dollars and 
Thirty-Five Cents ($12,303.35) with interest at the rate of 
six per centum per annum since the 16th day of l)ecember, 
1921, as fully set forth in the Declaration filed herein 
6 and which is made a part hereof; that saidj cause of 
action of said plaintiffs is represented by h certain 
decree of judgment rendered against the defendant] in favor 
of the plaintiffs on the 16th day of December, 19^1, in the 
United States District Court in and for the Southern dis¬ 
trict of the State of New York, said Court being! a court 
of jurisdiction of admiralty, a copy of which decree of 
judgment is annexed to the Declaration filed herein! marked 
“Particulars of Demand’’ and is made a part of this affi¬ 
davit; that the said decree of judgment is still oJf record 
in said Court and still remains in full force and Strength 
and effect and is not in any wise reversed, vacated, paid 
off or appealed; that by reason of the premises th^ plain¬ 
tiffs are justly entitled to recover of and from the ^aid de¬ 
fendant the said sum of Twelve Thousand Three Hundred 
and Three Dollars and Thirty-Five Cents ($12,303.35) with 
interest from December 16, 1921, at the rate of six per 


centum per annum, together with costs of this suitj exclu¬ 
sive of all set-offs and just grounds of defense. 

REEVES T. STRICKLAND. 


Subscribed and sworn to before me this 27 day of July, 
1926. 

FRANK E. CUNNINGHAM, 

Cleric, 

By W. W. MACKALL, i 


REEVES T. STRICKLAND, 


Asst. Clerk. 


Attorney for the Plaintiffs. 
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7 Plea to Attachment. 

Filed August 10,1926. 
#**###* 

Comes now T. V. O’Connor, Chairman of the United 
States Shipping Board, by his Attorney, Peyton Gordon, 
United States Attorney for the District of Columbia, and 
appearing especially for the sole and only purpose of pre¬ 
senting this plea to the writ of attachment in the above- 
entitled cause served on this Garnishee on August 3, 1926, 
respectfully shows to your honorable Court as follows: 

1. That the said garnishee in his individual private ca¬ 
pacity is not now and never has been indebted to the de¬ 
fendant in the above-entitled cause; and does not now and 
never has had in his possession or charge in such individual 
and private capacity, any goods, chattels, or credits of the 
defendant. 

2. That the United States Shipping Board is an independ¬ 
ent establishment of the United States of America, created 
by and existing under the Shipping Act, 1916, 39 U. S. 
Statutes at Large, 728, as amended by the Merchant Marine 
Act, 1920, 41 U. S. Statutes at Large, 988, and the said 
garnishee has been duly appointed a Commissioner of the 
said United States Shipping Board by the President of the 
United States of America bv and with the advice and con- 
sent of the Senate, and has been designated to act as Chair¬ 
man of the said Board pursuant to the provisions of Sec¬ 
tion 3 of the aforesaid Shipping Act, 1916, as amended. 

3. That on or about, to-wit; the 2d day of August, 

8 1921, the New York Ship Exchange, ship brokers 
doing business in the city and state of New York, paid 

to the said United States Shipping Board in certified 
checks drawn by the said New York Ship Exchange, the 
sum of Twelve Thousand Five Hundred Dollars ($12,500) 
to be applied as the initial payment on the purchase price 
of a ship which the said New York Ship Exchange had 
theretofore offered to buy on behalf of the Black Star Line, 
Inc., defendant in the above-entitled cause, and the United 
States Shipping Board, acting pursuant to the provisions 
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of Section 2, Sub-section 4, of the aforesaid Merchant Ma¬ 
rine Act, 1920, had agreed to sell. That on or about, to-wit, 
the 22nd day of December, 1921, the aforesaid initial pay¬ 
ment was increased by delivery to the said Unified States 
Shipping Board of an additional certified chetk in the 
amount of Ten Thousand Dollars ($10,000) by oiie Edwin 

H. Duff, a marine attorney of this city, said che^k having 
been drawn by one Joseph Nolan. That the aforesaid 
checks totaling Twenty-two Thousand Five Hundred Dol¬ 
lars ($22,500) were duly cashed by the United States Ship¬ 
ping Board, and the funds derived therefrom mingled with 
other funds in the possession of the said United States 
Shipping Board, and were among the funds on h^nd July 

I, 1922, at which time the Appropriation Act for the Fiscal 
Year ending June 30, 1923, 42 U. S. Statutes at L^rge 635, 
647, became operative, and by virtue of said act, tlie afore¬ 
said sum of Twenty-two Thousand Five Hundred Dollars 
($22,500) was appropriated by the Congress of the United 
States of America for the payment of expenses of th^ United 
States Shipping Board Emergency Fleet Corporation, and 
was subjected to the proviso that no part of said sum be 

used for the payment of claims other than those re- 
9 suiting from the current maintenance and operation 

of vessels. That the said Black Star Line, Inc., de¬ 
fendant in the above-entitled cause, was unable to complete 
the purchase of the ship it had offered to buy, and de¬ 
faulted in its agreement to purchase said ship. That the 
said United States Shipping Board incurred expenses in 
the amount of Eight Hundred Seventy-five Dollars and 
Thirty-four Cents ($875.34) in preparing said ship! for de¬ 
livery to said Black Star Line, Inc. That said United States 
Shipping Board, by appropriate action, thereafter, author¬ 
ized the payment to the said Black Star Line, Inc.* of the 
sum of Twenty-one Thousand Six Hundred Twenty-four 
Dollars and Sixtv-Six Cents ($21,624.66), being the ^mount 
of the aforesaid initial payment less the aforesaid expenses 
incurred by said United States Shipping Board. Tljat this 
sum has never been paid to the said Black Star Line, Inc., 
by reason of conflicting claims asserted by officers and al¬ 
leged agents of the said Black Star Line, Inc. Thdt said 
Black Star Line, Inc. has been duly dissolved by the State 
of Delaware under whose laws it was incorporated, i That 





8 


ALBERT A. ZIXK ET AL. VS. 


by reason of the foregoing facts, the said Black Star Line, 
Inc., and/or its lawful successors has a claim, if at all, 
against the United States of America. 

Wherefore, the said T. V. O’Connor, garnishee in the 
above-entitled cause, prays the Court to quash the afore¬ 
said writ of attachment and to order that this garnishee go 
hence with all his costs herein. 

PEYTON GORDON, 

United States Attorney for 

the District of Columbia. 

10 District of Columbia, ss: 

I, T. V. O’Connor, on oath depose and say that I have 
read the annexed plea to the writ of attachment tiled herein, 
and that the facts set forth in the paragraphs numbered 
one and two of said plea are true of my own knowledge, 
and the facts set forth in the paragraph numbered three 
are true to the best of my knowledge and belief, based upon 
documents and letters in the files of the United States 
Shipping Board 

T. V. O’CONNOR. 

Subscribed and sworn to this 10th dav of August, 1926. 
[seal.] MAURICE J. PRICE, 

Notary Public, D. C. 

Demurrer to Plea of Attachment. 

Filed August 13, 1926. 

* * & # * # * 

Now comes the plaintiff and demurs to the plea in abate¬ 
ment of the attachment filed herein on August 10, 1926, by 
T. V. O’Connor, Chairman of the United States Shipping 
Board because said plea in abatement is bad in substance 
and insufficient in law, and for grounds of demurrer the 
plaintiff says that: 

Said plea sets forth no facts or authority sufficient in 
law, or in any manner, to warrant the abatement of the at¬ 
tachment issued herein by this Court. 

REEVES T. STRICKLAND, 

Attorney for the Plaintiff. 
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11 To Peyton Gordon, Esquire, 

United States Attorney for the District of Co¬ 
lumbia : | 

Please take notice that I will present the above demurrer 
to the Court on Friday August 27th, 1926, at 10 o’clock 
A. M. or as soon thereafter the counsel can be hehrd. 

PEEVES T. STRICKLAND, 

Attorney for the Plaintiff. 

Memorandum. ! 

I 

Filed October 4, 1926. 

& =& * # ^ * i # 

I 

I 

The plea of the garnishee to the attachment in this case 
sets up, among other things, that the sum of Twlenty-two 
Thousand Five Hundred Dollars ($22,500) had b^en paid 
to the United States Shipping Board as an initial payment 
on the purchase price of the ship which the New York Ship 
Exchange offered to buy on behalf of the Black S^ar Line 
Inc., defendant herein; that the checks to this amount were 
cashed by the Shipping Board and the proceeds pingled 
with other funds in its possession; that this sum iwas ap¬ 
propriated by Congress for the payment of expenses of 
the United States Shipping Board Emergency Fl^et Cor¬ 
poration with a proviso that no part of this sum be used 
for payment of claims other than those resulting Horn the 
current maintenance and operation of vessels; tljiat the 
Black Star Line defaulted in its agreement to purchase 
said ship and that the Shipping Board had incurred 

12 expenses in the amount of Eight Hundred Seventy- 
five Dollars and Thirty-four Cents ($875.34) ^n pre¬ 
paring this ship for delivery to the Black Star Line). The 
plea nevertheless recites, that the Shipping Board, ip spite 
of the Act of Congress, by appropriate action, authorized 
payment to the Black Star Line of the sum of Twenjty-one 
Thousand Six Hundred Twenty-four Dollars and Sbtty-six 
Cents ($21,624.66). No reason is given for this Action 
which apparently is inconsistent with the foregoing jstate- 
ments of the plea, nor does the plea show whom the Shipping 
Board authorized to make this payment. 
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The plea further states that this sum has never been 
paid to the Black Star Line by reason of conflicting claims 
asserted by officers and alleged agents of the Black Star 
Line, it is difficult to see why the Shipping Board should 
give preference to the rights of officers and agents of the 
Black Star Line over the rights of its creditors. 

The plea further states that the Black Star Line has been 
dissolved bv the State of Delaware under whose laws it 
was incorporated. The plea, however, does not state when 
it was dissolved, and it fails to state whether or not this is 
the reason for the failure of the Shipping Board to pay 
over this sum. If such be the reason, it would seem to be 
inconsistent with the reason above given that there were 
conflicting claims of officers and agents of the Black Star 
Line. 

The demurrers to the pleas in each of the above cases 
will be sustained with leave to amend. 

JENNINGS BAILEY, 

Justice. 

13 Supreme Court of the District of Columbia. 

Monday, October 4, 1926. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons presiding. 

******* 

By Bailey, Justice: 

Upon consideration of the demurrer filed herein to the 
plea to the writ of attachment issued in this cause, it is 
ordered that said demurrer be and the same is hereby 
sustained. 


Amended Plea to Attachment. 
Filed October 9, 1926. 


Comes now T. Y. O’Connor, Chairman of the United 
States Shipping Board, by his attorney, Peyton Gordon, 
L T nited States Attorncv for the District of Columbia, and 
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appearing specially for the sole and only purpose of pre¬ 
senting this plea to the writ of attachment in 'jthe above 
entitled cause served on this Garnishee on Augutet 3, 1926, 
respectfully shows to your Honorable Court as follows: 

I 

1. That the said Garnishee in his individual private ca¬ 

pacity, is not now and never has been indebted f;o the de¬ 
fendant in the above entitled cause; and does not now and 
never has had in his possession or charge in such individual 
and private capacity, any goods, chattels, or credits of the 
defendant. j 

2. That the United States Shipping Board isian inde¬ 
pendent establishment of the United States of America, 
created by and existing under the Shipping Act, 1916, 39 

U. S. Statutes at Large 728, as amended by lthe Mer- 


14 chant Marine Act, 1920, 41 U. S. Statutes at Large 
988, and the said Garnishee has been duly appointed 
a Commissioner of the said United States Shipping Board 
by the President of the United States of Americ^ by and 
with the advice and consent of the Senate, and has been 
designated to act as Chairman of the said Board pursuant 
to the provisions of Section 3 of the aforesaid Shipping 
Act, 1916, as amended. j 


3. That on or about, to wit: the second day of August, 
1921, the New York Ship Exchange, ship brokers doing 
business in the City and State of New York, paid to the said 
United States Shipping Board in certified checks d|awn by 
the said New York Ship Exchange, the sum of $12,500.00 
to be applied as the initial payment on the purchase price of 
a ship which the said New York Ship Exchange had there¬ 
tofore offered to buy on behalf of the Black Stajr Line, 
Incorporated, defendant in the above entitled cause, and 
the United States Shipping Board, acting pursuant; to the 
provisions of Section 2, sub-section 4 of the aforesaid Mer¬ 
chant Marine Act, 1920, had agreed to sell. That! on or 
about, to wit, the twenty-second day of December^ 1921, 
the aforesaid initial payment was increased by delivery 
to the said United States Shipping Board of an additional 
certified check in the amount of $10,000.00, b} r one Edwin 
H. Duff, marine attorney of this city, said check paving 
been drawn by one Joseph Nolan. That the afojresaid 
checks, totalling $22,500.00 were duly cashed for the TjTnited 
States Shipping Board and the funds derived therefrom 
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mingled with other funds belonging to the United States 
of America in the possession of the said United States 
Shipping Board, and were among the funds on hand July 
1, 1922, at which time the Appropriation Act for the fiscal 
year ending June 30,1923, 42 U. S. Statutes at Large, 

15 635, 647, became operative, and by virtue of said Act, 
the aforesaid sum of $22,500.00, representing the pro¬ 
ceeds from the aforesaid certified checks, was appropriated 
by the Congress of the United States of America for the 
purposes provided in said Act. That the said Black Star 
Line, Incorporated, defendant in the above entitled cause, 
was unable to complete the purchase of the ship it had 
offered to buy, and defaulted in its agreement to purchase 
said ship. That the United States Shipping Board incurred 
expenses in the amount of $875.34 in preparing said ship 
for delivery to said Black Star Line, Incorporated. That 
said United States Shipping Board, by appropriate action, 
thereafter, to wit, September 21, 1922, authorized the pay¬ 
ment of the sum of $21,624.66, being the amount of the 
aforesaid initial payment less the aforesaid expenses in¬ 
curred by said United States Shipping Board, to the actual 
subscribers to the fund from which said initial payment was 
made. That this sum has never been paid by reason of con¬ 
flicting claims asserted by alleged officers and agents of the 
said Black Star Line, Incorporated. That the said Black 
Star Line, Incorporated, which was incorporated under the 
laws of the State of Delaware, became inoperative and 
void on March 21, 1923, and was so duly proclaimed by the 
Governor of the State of Delaware in January, 1924, for 
non-payment of taxes. That the General Corporation Law 
of the State of Delaware provides for the continuance of 
the corporate existence of corporations^ organized under 

said Act for the term of three vears after such dissolution 

%/ 

for the purpose of enabling the corporation to close and 
settle its corporate affairs. That the said Garnishee is in¬ 
formed and believes that no receiver or trustee in 

16 bankruptcy had been appointed for the said Black 
Star Line, Incorporated, prior to the date of service 

of the writ of attachment herein. 

4. That bv reason of the foregoing facts the Black Star 
Line, Incorporated, and/or its lawful successors, has a 
claim, if at all, against the United States of America. 
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Wherefore, the said T. V. O’Connor, Garnishee in the 
above entitled cause, prays the court to quasli the afore¬ 
said writ of attachment and to order that this Garnishee 
go hence with all his costs therein. I 

PEYTON GORDON,! 

United States Attorney for . 

the District of Columbia. 

I 

District of Columbia, ss: 

I, T. V. O’Connor, on oath depose and say tljat I have 
read the annexed plea to the writ of attachment fijed herein, 
and that the facts set forth in the paragraphs numbered 1 
and 2 of said plea, are true of my own knowledge, and the 
facts set forth in the paragraph numbered 3 are true to the 
best of my knowledge and belief, based upon letters and 
documents in the files of the United States Shipping Board. 

T. V. O’CONNOR. 

I 

I 

Subscribed and sworn to before me this 8th day of Octo¬ 
ber, 1926. ! 

[notarial seal.] MAURICE J. PRIC|E, 

Notary Public. 

17 Demurrer to Amended Plea to Attachment. 

Filed October 12,1926. 

I 

* * # * * * I * 

l 

i 

Now comes the plaintiff and demurs to the 4 4 Amended 
Plea To Attachment” in abatement of the attachment filed 
herein August 10, 1926, by T. V. O’Connor, Chairpian of 
the United States Shipping Board, because said “Amended 
Plea To Attachment” is bad in substance and insufficient 
in law, and for grounds of demurrer the plaintiff sayis that: 

The said “Amended Plea To Attachment” sets fqrth no 
facts or authority sufficient in ‘law, or in any manner, to 
warrant the abatement of the attachment herein by this 
Court. I 

REEVES T. STRICKLAND, ; 

Attorney for the Plaintiff. 

\ 

\ 

i 


i 

1 
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To Peyton Gordon, Esquire, 

United States Attorney for the District of Columbia: 

Please take notice that I will present the above demurrer 
to the Court on Fridav October 15th 1926, at 10 o’clock 
A. M. or as soon thereafter as counsel can be heard by the 
Court. 

REEVES T. STRICKLAND, 

Attorney for the Plaintiff. 

IS Supreme Court of the District of Columbia. 

Saturday, October 16th, 1926. 

Session resumed pursuant to adjournment, 'Mr. Justice 
Siddons, presiding. 

*#**### 

Bv Justice Bailey: 

* 

Upon consideration of the demurrer filed herein to the 
amended plea to the writ of attachment issued in this cause, 
it is ordered that said demurrer be, and the same is hereby 
overruled. 

From the foregoing, the plaintiffs, by their attorney, in 
open Court, note an appeal to the Court of Appeals and an 
undertaking for costs is hereby fixed in the sum of $100.00. 

Order Allowing Special Appeal. 

Filed November 8, 1926. 
******* 

On consideration of the petition for the allowance of a 
special appeal in the above entitled cause from the order 
of the Supreme Court of the District of Columbia entered 
therein on the 15th day of October, 1926, It is by the Court 
this day ordered that said special appeal be, and the same 
is hereby allowed as prayed 

Per Mr. Chief Justice MARTIN, 

November 6, 1926. 

A true copy. 

Test: 

[seal.]! HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 
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I 

Assignment of Errors. 

Filed November 8, 1926. j 

I 

* * * # * ! * 



Comes now the plaintiff and assigns the following as 
error as having been made by the Court herein; 

1. In overruling plaintiff’s demurrer to Amended Plea 

to Attachment tiled October 12, 1926, and overruled Octo- 
ber 15, 1926. I 

2. In overruling said demurrer filed October 12, 1926, 
to the Amended Plea to Attachment.filed herein because said 
plea set forth no facts or authority in law, to in jany man¬ 
ner, warrant the sustaining of the plea or abatement of the 
writ of attachment herein bv overruling said deijnurrer. 

REEVES T. STRICKLAND, 

Attorney for the Plaintiffs. 

i 

Designation of Record. 

Filed November 8, 1926. j 

* * * * * * | # 

The plaintiff having perfected an appeal hereifi to the 
Court of Appeals of the District of Columbia on the 6th 
day of November, A. D. 1926, hereby requests the Clerk 
of the Supreme Court of the District of Columbia, to pre¬ 
pare, at plaintiffs’ expense, a transcript of the repord on 
appeal, including therein the following papers and pro¬ 
ceedings : j 

1. Declaration. 

2. Plea to Attachment. 

3. Demurrer to Plea to Attachment. 

20 4. Memorandum of Judge Bailey sustaining de¬ 

murrer to Plea to Attachment and allowing an 
amended plea to be filed, dated October 4, 1926. 

5. Amended Plea to Attachment. s 

6. Demurrer to Amended Plea to Attachment. i 

7. Minutes of the Supreme Court of the District pf Co¬ 

lumbia of Friday October 15, 1926, showing overruling of 
demurrer to Amended Plea to Attachment and appeal in 
open court on said day. i 


i 
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AL. A. ZINK ET AL. VS. BLACK STAR LINE 


8. Order of Court of Appeals allowing* special appeal. 

9. Assignment of Errors. 

10. This designation. 

REEVES T. STRICKLAND, 

Attorney for the Plaintiffs. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein hied, copy of which is made part of this 
transcript, in cause No. 71832 at Law, wherein Albert A. Zink 
et als. are Plaintiffs and Black Star Line, Inc. a corpora¬ 
tion, is Defendant, as the same remains upon the hies and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of November, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4529. Albert A. Zink et al., appellants, vs. Black Star 
Line, Inc., et al. Court of Appeals, District of Columbia. 
Filed Nov. 15, 1926. Henry W. Hodges, clerk. 
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IN THE 


^ottrt of Jy^eals, jjiatrict 4 ^olumliia, 


OCTOBER TERM, 1926. 


No. 1208, Special Calendar. 


ALBERT A. ZINK ET ALS., Appellants, 


i 

BLACK STAR LINE, INC., T. V. O’CONNOi, 
Chairman U. S. Shipping Board, Respondent. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement of Facts. 

i 

i 

j 

The appellants herein were employees of the Blaehj 

Star Line, Inc., as seamen on one of its ships, and 

therefore entitled to a higher protection of law than is! 

ordinarily given to individuals, seamen being wards! 

of admiraltv. The defendants became indebted to the 
•/ 

plaintiffs for seamen’s wages; whereupon the plain- 


i 
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tiffs, on the 15th day of December, 1921, secured a 
judgment in the United States District Court for the 
Southern District of New York against the defendant 
for $12,303.35 (Record, p. 3). Suit against the de¬ 
fendant upon that judgment was filed in the Supreme 
Court of the District of Columbia on July 27; 1926 
(Record, p. 1), and an attachment of any moneys of 
the defendant, and interrogatories were issued to the 
garnishee, T. V. O’Connor, Chairman of the U. S. 
Shipping Board, who filed a “plea to attachment” in 
abatement of the attachment and prayed the court to 
quash the writ. 

Said plea is set out in full on page 6 of the Record. 
The material parts of the plea are in paragraph three 
thereof and in substance* are as follows: That on be¬ 
half of the Black Star Line, Inc., there was paid, in 

1921, to the Shipping Board the sum of $22,500 as the 
initial payment toward the purchase of a ship; that 
said funds were mingled with other funds of the Ship¬ 
ping Board and were among the funds on hand July 1, 

1922, at which time the appropriation act for the fiscal 
year ending June 30, 1923, became operative, and by 
virtue of said act said sum of $22,500 “was appropri¬ 
ated by Congress for the payment of expenses of the 
United States Shipping Board Emergency Fleet Cor¬ 
poration;” that the “Black Star Line, Inc.,” did not 
complete the purchase of said ship; that the Shipping 
Board incurred an expense of $875.34 in preparing a 
ship for delivery to said Black Star Line, Inc.; that 
said Shipping Board by appropriate action thereafter 
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i 

“authorized payment to the said Black Star Line, Iffi:., 
of the sum of twenty-one thousand six hundred twenty- 
four dollars and sixty-six cents ($21,624.66), being the 
amount of the aforesaid initial payment less the afore¬ 
said expenses incurred by said United States Shipping 
Board;” “that this sum has never been paid to the 
Black Star Line, Inc., by reason of conflicting claiihs 
asserted by officers and alleged agents of the said Bla^k 
Star Line, Inc.; that the said Black Star Line, Inc., has 
been duly dissolved by the State of Delaware, undqr 
whose laws it was incorporated,” and “that by reason 
of the foregoing facts the said Black Star Line, Ind., 
and/or its lawful successors have a claim, if at all, 
against the United States of America.” 

To the foregoing plea the plaintiffs demurred, be¬ 
cause said plea contained no facts or legal authority 
why said writ of attachment should be quashed (Rec¬ 
ord, p. 8). Argument on the plea and demurrer came 
on to be heard, and the court below, in a memorandum 
filed October 4, 1926 (Record, p. 9), sustained the de^ 
murrer of the plaintiffs with leave to the garnishee tcj> 
amend the plea. 

The material parts of the court’s memorandum are; 
in substance, as follows: That the plea sets up the pay-j 
ment of $22,500 to the Shipping Board as an initial 
payment on the purchase price of a ship; that saidi 
sum was mingled with other funds of the Shipping 
Board; that said sum was appropriated by Congress 
for the payment of expenses of the U. S. Shipping! 
Board Emergency Fleet Corporation; “that the Black! 
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Star defaulted in its agreement to purchase said ship;” 
that the Shipping Board incurred expenses of $875.34 
in preparing a ship for delivery to the Black Star 
Line; that the plea, nevertheless, recites that the Ship¬ 
ping Board, by appropriate action, authorized pay¬ 
ment to the Black Star Line of the sum of $21,624.66; 
that no reason for such action, which apparently is in¬ 
consistent with other statements of the plea, is shown; 
that the plea states that said sum has never been paid 
to the Black Star Line because of conflicting claims 
asserted by officers and agents of the Black Star Line; 
that 4 ‘it is difficult to see why the Shipping Board 
should give preference to the rights of officers and 
agents of the Black Star Line over the rights of its 
creditors;” that the plea states that the Black Star 
Line has been dissolved by the State of Delaware, and 
that the demurrer to the plea is sustained, with leave 
to amend. 

Whereupon the garnishee filed an “amended plea to 
attachment,” set out in full on page 10 of the Record, 
which is in all parts and in all respects, word for word, 
alike with the “plea to attachment” which was over¬ 
ruled, except only as shown in the parallel columns 
below: 


Plea to Attachment. 

(Record, page 6.) 

“That the aforesaid checks 
totaling Twenty-two Thousand 
Five Hundred Dollars ($22,o00) 
were duly cashed for the United 
States Shipping Board, and the 


Amended Plea to Attachment. 

(Record, page 10.) 

“That the aforesaid checks, 
totaling $22*500 were duly cashed 
for the United States Shipping 
Board and the funds derived 
therefrom mingled with, other 


funds derived therefrom mingled 
with other funds in the posses¬ 
sion of the said United 'States 
Shipping Board, and were among 
the funds on hand July 1, 11)22, 
at which time the Approbation 
Act for the Fiscal Year ending 
June 30, 1923, 42 U. S. Statutes 
at I>arge 035, 047, became opera¬ 
tive, and by virtue of said Act 
the aforesaid sum of Twenty-two 
Thousand Five Hundred Dollars 
($22,500) was appropriated by 
the Congress of the United States 
of America for the payment of 
expenses of the United States 
Shipping Board Emergency Fleet 
Corporation, and was subjected 
to the proviso that no part of 
said sum be used for the pay¬ 
ment of claims other than those 
resulting from the current main¬ 
tenance and operation of vessels. 
That the said Black Star Line, 
Inc., defendant in the above en¬ 
titled cause, was. unable to com¬ 
plete the purchase of the ship it 
had offered to buy, and defaulted 
in its agreement to purchase said 
ship. That the said United 
States Shipping Board incurred 
expenses in the amount of Eight 
Hundred Seventy-five Dollars and 
Thirty-four Cents ($875.34) in 
preparing said ship for delivery 
to said Black Star Line, Inc. 
That said United States Shipping 
Board, by appropriate action, 
thereafter authorized the pay¬ 
ment to the said Black Star Line, 
Inc., of the sum of Twenty-one 
Thousand Six Hundred Twenty- 
four Dollars and Sixty-six Cents 


funds belonging to the llnited 
States of America in the ]K>sses- 
sion of the said United States 
Shipping Board and were among 
the funds on hand July 1. 1922, 
at which time the Appropriation 
Act for the fiscal year ending 
June 30, 1923, 42 U. S. Statutes 
at Large, G35, 647, became oi>era- 
tive, and by virtue of said Act. 
the aforesaid sum of $22,50j0.00, 
representing the proceeds from 
the aforesaid certified checks, was 
appropriated by the Gongresp of 
the United States of America for 
the purposes provided in said Act. 
That the said Black Star Liine, 
Incorporated, defendant in ;the 
above entitled cause, was ungble 

I 

to complete the purchase of |the 
ship it has offered to buy, ^nd 
defaulted in its agreement to pur¬ 
chase said ship. That the United 
States Shipping Board incurred 
expenses in the amount of $S75.34 
in preparing said ship for de¬ 
livery to said Black Star Line, 
Incorporated. That said United 
States Shipping Board, by Ap¬ 
propriate action, thereafter, to- 
wit, September 21, 1922, author¬ 
ized the payment of the sum of 
$21,624,66, being the amount of 
the aforesaid initial payment less 
the aforesaid excuses incurred 
by said United States Shipping 
Board, to the actual subscribers 
to the fund from which saijd 
initial payment was made. Thjjt 
this sum has never been paid by 
reason of conflicting claims as¬ 
serted by alleged officers and 
agents of the said Black Stajr 
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($21,624.66), being the amount of 
the aforesaid initial payment less 
the aforesaid expenses incurred 
by said United States Shipping 
Board. That this sum has never 
been paid to the said Black Star 
Line, Inc., by reason of conflict¬ 
ing claims asserted by officers 
and alleged agents of the said 
Black Star Line, Inc. That the 
said Black Star Line, Inc., has 
been duly dissolved by the State 
of Delaware under whose laws it 
was incorporated. That by rea¬ 
son of the foregoing facts the said 
Black Star Line, Inc., and/or 
its lawful successors have a 
claim, if at all, against the 
United States of America.” 


i 


Line, Incorporated. That the 
said Black Star Line, Incor¬ 
porated, which was incorporated 
under the laws of the State of 
Delaware, became inoperative and 
void on March 21, 1923, and was 
so duly proclaimed by the Gov¬ 
ernor of the State of Delaware in 
January 1924, for non-payment of 
taxes. That the General Corpora¬ 
tion Law of the State of Dela¬ 
ware provides for the continuance 
of the corporate existence of cor¬ 
porations organized under said 
Act for the term of three years 
after such dissolution for the 
purpose of enabling the corpora¬ 
tion to close and settle its cor¬ 
porate affairs. That the said 
Garnishee is informed and be¬ 
lieves that no receiver or trustee 
in bankruptcy has been appointed 
for the said Black Star Line. In¬ 
corporated. prior to the date of 
service of the writ of attachment 
herein. 

“That by reason of the forego¬ 
ing facts the Black Star Line 
Incorporated and/or its lawful 
successors, has a claim, if at all, 
against the United States of 
America.” 


By a reading of those portions of the “plea to at¬ 
tachment’ ’ and “amended plea to attachment,” paral¬ 
leled above, all other portions of the two pleas being 
exactly alike, word for word, it is demonstrated that 
the plea designated “amended plea” can by no means 
whatsoever be called an “amended plea,” excepting 
only the paralleled part of the third paragraph of the 
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designated ‘ 4 amended plea,” the wording of the 
amended plea being to somq little extent different f^om 
the first plea, but the meaning of the two pleas arej the 
same, there being a distinction in wording between the 
two pleas without any difference at all in substance or 
facts. j 

To the designated “amended plea to attachment” 
the plaintiffs, on October 12, 1926, demurred (Record, 
p. 13), because said plea set forth no facts or authority 
in law, or in any manner, to warrant the abatement of 
the writ of attachment, and, on October 15, 1926, the 
court below overruled said demurrer without assigning 
reason therefor, as is shown by the minutes of the 
court for said date, set out on page 14 of the Record, 
Whereupon plaintiffs, on October 22,1926, petitioned 
this Court for the allowance of a special appeal be¬ 
cause of the error of the lower court in overruling the 
demurrer of October 12, 1926, to the designated 
amended plea, and said special appeal was allowed bn 
November 6,1926. j 


Assignment of Errors. 

(Record, page 15.) 

i 

1. The court below erred in overruling plaintiff^’ 
demurrer to amended plea to attachment filed October 
12,1926, and overruled October 15,1926. 

I 

2. The court below erred in overruling said de¬ 
murrer, filed October 12, 1926, to amended plea to at¬ 
tachment filed herein, because said plea set forth n<|) 
facts or authority in law to in any manner warrant th^ 
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sustaining of the plea or abatement of the writ of at¬ 
tachment herein by overruling said demurrer. 

ARGUMENT. 

The lien of seamen for wages takes priority over 
some claims of the United States for certain penalties. 
“The Jennie Hayes,” 37 Fed., 373. 

The claims of seamen for wages are highly favored 
by the courts because of those provisions of our law 
which are designated to secure to seamen their abso¬ 
lute right to their wages. 

“Idlehour,” 63 Fed., 1018. 

“Mentor,” 17 Fed. Cas., No. 9427. 

4th Mason, 23. 

“The Siren,” 7 Wall., 152. 

The lien of seamen for wages is not affected by the 
owner of a vessel going into bankruptcy. 

“The Louis Dolr,” 14 Fed., 862. * 

11 Bliss, 497. 

The Plea and Amended Plea to Attachment. 

In the two pleas, the first overruled by sustaining 
plaintiffs’ demurrer, and the second, although like the 
first plea, allowed to stand by dismissing plaintiffs’ 
demurrer, the garnishee states and admits alike in both 
pleas: 

1. That on behalf of the Black Star Line, Inc., there 
was deposited the sum of $22,500 toward the purchase 
of a ship. 
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2. That the purpose of the purchase of a ship w-as 

not completed. | 

3. That by appropriate action the money paid toward 

the purchase of a ship, less the expense of preparing a 
ship for delivery, was offered to be returned, but su^h 
was not done because of the “conflicting claims 4 s " 
serted by alleged officers and agents of the said Bla^k 
Star Line.’’ j 

4. That the private money (property) paid in pa^t 
toward the purchase of a ship was seized and appro¬ 
priated by Congress “for the purposes provided’’ }n 
the act of appropriation, which, as a matter of coursh, 
are public purposes. The plea to attachment says \t 
“was appropriated by Congress for the payment ojf 
expenses of the United States Shipping Board Emer¬ 
gency Fleet Corporation.” 

5. That the Black Star Line, because of non-payment 
of taxes, “became inoperative and void March 21, 
1923,” and was so “proclaimed by the Governor of 
the State of Delaware in January, 1924,” and that, 
under the laws of Delaware, a corporation is allowect 
three years after dissolution to settle its affairs, the 
garnishee, no doubt, meaning to claim that in this in¬ 
stance suit was brought herein after the expiration oi 
the three years; therefore void. 

There is no dispute whatsoever that the money in 
question held to the credit of the Black Star Line, Inc.,! 
is private money, and not public money or money be-j 
longing to the United States and/or the United States 
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Shipping Board; therefore an attachment on said 
money is legal and not in violation of any rights of the 
United States, Congress or said Board, or their peace 
and dignity and safety. 

In the case of United States v. State National Bank 
of Boston, 96 U. S., 30, the Supreme Court said, and so 
do the appellants herein, that 

44 Surely it ought to require neither argument 
nor authority to support the proposition that 
where the money or property of an innocent 
i person has gone into the coffers of the nation— 
such money or property cannot be held against 
the claim of the wronged and injured party.” 

The $22,500 paid to the Board did not and could not 
become the property of the United States or the Board 

i 

until the balance of the purchase price for a ship had 
been paid and the ship delivered. That it was and is 
thus considered is evidenced by the action of the Board 
in “authorizing the payment to the Black Star Line, 
Inc.,” of the money deposited, less the expense in¬ 
curred by the Board. The garnishee says that “said 
sum has never been paid to the Black Star Line, Inc., 
because of conflicting claims asserted by the officers 
and alleged agents of the Black Star Line, Inc.” The 
paramount claims are those for seamen’s wages, which 
have been reduced to a judgment about which there can 
be no conflict, therefore no objection to paying. 

The pleas to the attachment say that the $22,500 was 
mingled with other funds belonging to the Board. So 
are the funds of millions of depositors mingled with 
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the funds of millions of other depositors in banks, but 
the banks keep an account with each depositor, as, ino 
doubt, does the Board, and returns the money to ijhe 
depositor at his request. The money of the Black Star 
Line, Inc., was not so badly mingled with other monjey 
of the Board as to prevent the Board from determin¬ 
ing, and segregating out of the $22,500 deposited, 
$875.34 belonged to the Board because of expenses, and 
offering $21,624.66 to the Black Star Line, Inc. If the 
banks and financial institutions can separate tljie 
mingled money of the banks and depositors, so can tbe 
United States Shipping Board. It seems to have doi^e 
so. As a matter of course, all government or other in¬ 
stitutions make no claim for, but return money so dq- 
posited without long-drawn-out, expensive litigation, j 
The plea to the attachment says that the $22,500 be¬ 
longing to the Black Star Line, Inc., was by the appro¬ 
priation act of July 1,1922, j 

4 ‘appropriated by the Congress of the United 
States of America for the purposes provided ii 
said act. ’ ’ I 


The “purposes provided in said act” were publijj 
purposes; they were 

I 

“for expenses of the United States Shipping 
Board Emergency Fleet Corporation during the 
fiscal year ending June 30, 1923, for administra¬ 
tive purposes.’’ (42 Stat. L., 647.) 

* i 

I 

If it were not for the Fifth Amendment to the Con-; 
stitution, and the decisions of the Supreme Court of 
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the United States upholding it, providing that 4 4 no 
person shall * * * be deprived’’ of ‘ 4 property,” 

44 without due process of law,” the appropriation by 
Congress of private money in the hands of one of its 
agents for the expenses of another of its agents might 
be an easy and pleasant manner of settling the ques¬ 
tion, but the Constitution says it must not be done; so 
it cannot and was not done, and, therefore, for such 
alleged reason that Congress unlawfully appropriated 
the money of the Black Star Line, Inc., there is no rea¬ 
son at all for quashing the writ of attachment herein. 
In appropriating, if such could be or was done by any¬ 
one, the private money of the Line, there was no due 
process of law. It is quite an idea to appropriate 
private funds for expenses of the United States Ship¬ 
ping Board Emergency Fleet Corporation for adminis¬ 
trative purposes. 

But the act of June 12, 1923, 42 Stat. L., 647, does 
not, as very apparently from a reading of the act may 
be seen, appropriate the private money belonging to 
the Black Star Line, Inc., or any private money. The 
material parts of the act are as follows: 

Page 635. “Be it enacted by the Senate and 
House of Representatives of the United States 
of America in Congress assembled, That the fol¬ 
lowing sums are appropriated out of any money 
in the Treasury not otherwise appropriated for 
the Executive and for sundry independent ex¬ 
ecutive bureaus, boards, commissions, and of¬ 
fices, for the fiscal year ending June 30, 1923, 
namely, ’ 9 

******* 


Page 647. “United States Shipping Boa^d.” 


“For expenses of the United States Shipping 
Board Emergency Fleet Corporation during the 
fiscal year ending June 30, 1923, for adminis¬ 
trative purposes * * * (a) the amount; on 

hand July 1, 1922; (b) $50,000,000: Provided, 
That no part of this sum shall be used for the 
payment of claims other than those resulting 
from the current maintenance and operation of 
vessels; (c) the amount received during jthe 
fiscal year 1923 from the operation of ships. 


The general enacting clause (p. 635) of this act is 
the stock one Congress uses for all appropriations of 
public moneys, and in this instance, as in all others, 
appropriates out of public moneys only “in the Treas¬ 
ury not otherwise appropriated.” The enacting claiise 
in this act does not refer to private moneys, otherwise 
it would have distinctly so stated. 

At page 647 of the act, under Emergency Shipping 
Fund, the act says: 


“For expenses of the United States Shipping 
Board Emergency Fleet Corporation during t^ie 
fiscal year ending June 30,1923, for administra¬ 
tive purposes * * * (a) the amount on hand 

July 1, 1922; (b) $50,000,000.” 

l 

As Congress does not appropriate private moneys 
for “administrative purposes” “the amount on hand 
July 1, 1922” appropriated was the unexpended ba- 


i 
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ance of public moneys for the fiscal year ending June 
30, 1922, remaining from former appropriations, what¬ 
ever that sum might be to make up the fifty million. 

The pleas to attachment say that because of the 
statement therein that the Black Star Line, Inc., “have 
a claim, if at all, against the United States of 
America.” That means that the Black Star Line, Inc., 
would be obliged to enter into a suit with the United 
States, with the usual long delays, to recover money 
admitted to belong to the Line after the United States 
Shipping Board “authorized the payment to the Black 
Star Line, Inc.,” of the sum of $21,624.66, after segre¬ 
gating $875.34 from the deposit of $22,500 mingled with 
other money, but did not pay said sum because of con¬ 
flicting claims asserted by officers and alleged agents 
of the Line. The judgment obtained by the plaintiffs 
herein cannot be classed as a conflicting claim, but must 
be acknowledged as a legally established one, para¬ 
mount to those that have not so proven their claims. 
The Board, after authorizing payment to the Black 
Star Line, Inc., should not object to honoring a judg¬ 
ment of a United States court in New York and the 
judgment thereon of the courts of the District of 
Columbia. If the Board acknowledges the money to 
be that of the Black Star Line, Inc., authorized pay¬ 
ment, then the Board cannot say that the Black Star 
Line, Inc., “have a claim, if at all, against the United 
States of America;” all of which is no reason for over¬ 
ruling plaintiffs’ demurrer or quashing the writ of 
attachment herein. 




I 
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The Attachment is Not Against the United States. 

The attachment in this case may be likened unto the 
case of United States v. Lee, 106 U. S., 196. In the Lee 
case two officers of the United States Army held real 
property in the name of the United States without 
title being in the United States. In this attachment 
case, officers of the United States hold money of the 
Black Star Line, Inc., without title to the money being 
in the United States. The conditions are the sapae, 

i 

the only difference being the character of the property, 
which does not at all change the principle involved, j 

In the Lee case, at page 204, the court said: j 

“The counsel for plaintiffs in error and in 
behalf of the United States assert the proposi¬ 
tion that, though it had been ascertained by the 
verdict of the jury, in which no error is foupd, 
that the plaintiff has the title to the land in con¬ 
troversy, and that what is set up in behalf of the 
United States is no title at all, the court c^n 
render no judgment in favor of the plaintiff 
against the defendant in the action, because the 
latter hold the property as officers and agents 
of the United States and it is appropriated to 
lawful public uses. This proposition rests on 
the principle that the United States cannot lie 
lawfully sued without its consent in any cas^, 
and that no action can be maintained against 
any individual without such consent, where the 
judgment must depend on the right of the United 
States to property held by such persons as of¬ 
ficers or agents for the Government. The first 

^ • • • i 

branch of this proposition is conceded to be thp 
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established law of this country and of this 
court at the present day; the second, as a neces¬ 
sary or a proper deduction from the first is 
denied.’’ (Page 215.) “Where the State is 
concerned the State should be made a party, if 
it can be done. That it cannot be done, is suffi¬ 
cient reason for the omission to do it, and the 
court may proceed to decree against the officers 
of the State in all respects as if the State were 
a party to the record. In deciding who are par¬ 
ties to the suit, the court will not look beyond 
the record. Making a State officer a party does 
not make the State a party, although her law 
may have prompted his action, and the State 
may stand behind him as a real party in inter¬ 
est.” (Page 216.) “This examination of the 
cases in this court establishes this result: that 
the proposition that when an individual is sued 
in regard to property which he holds as an 
officer or agent of the United States, his pos¬ 
session cannot be disturbed when that fact is 
brought to the attention of the court, has been 
overruled and denied in every case where it has 
been necessary to decide it, and that in many 
others where the record shows that the case as 
tried below actually and clearly presented that 
defense, it was neither urged bv counsel nor con- 
sidered by the court.” (Page 219.) “Looking 
at the question upon principle, and apart from 
the authority of adjudged cases, we think it 
still clear that this branch of the defense can¬ 
not be maintained. It seems to be opposed to 
all the principles upon which the right of the 
citizen, when brought into collision with the 
acts of the Government, must be determined. 
In such cases there is no safety for the citizen, 
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except in the protection of the judicial tribunals, 
for rights which have been invaded by tl^e of¬ 
ficers of the Government professing to act \n its 
name. There remains to him but the alterna¬ 
tive of resistance, which may amount to crifiie. ’ ’ 
(Page 220.) Those provisions for the security 
of the rights of the citizen stand in the Consti¬ 
tution in the same connection and upon the 
same ground as they regard his liberty and his 
property. It cannot be denied that both ^ere 
intended to be‘enforced by the judiciary asi one 
of the Departments of the Government estab¬ 
lished by the Constitution.” 4 ‘No man in i this 

i 

country is so high that he is above the law. I No 
officer of the law may set that law at defihnce 
with impunity. All the officers of the Govern¬ 
ment, from the highest to the lowest, are crea¬ 
tures of the law, and are bound to obey it.” j“It 
is the only supreme power of our system of 
Government, and every man who by accepting 
office participates in its functions is only ithe 
more strongly bound to submit to that suprem¬ 
acy, and to observe the limitations which it im¬ 
poses upon the exercise of the authority which 
it gives.” “Courts of justice are established, 
not only to decide upon the controverted rights 
of citizens as against each other, but also upon 
rights in controversy, between them and ^he 
Government. ’ ’ j 

United States v. Peters, 5 Cranch, 115i 
United States v. Lee, 106 U. S., 196. 

Meigs v. McClungs Lessee, 9 Cranch, tl. 
Orsborn v. Bank of United States,! 9 
Wheat., 738. I 

Tindal v. Wesley, 167 U. S., 204. 


! 
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(1) The garnishee in the plea herein to quash the 
writ of attachment asserts the proposition that officers 
and agents of the Government are immune from at¬ 
tachments. (2) And, although it is admitted that the 
Black Star Line, Inc., has title to the money in contro¬ 
versy and the United States has no title at all, the court 
cannot award an attachment in favor of the appellants 
herein against the garnishee because the latter holds 
the private money of the Black Star Line, Inc., as an 
officer and agent of the United States and it is appro¬ 
priated to lawful public use. To this the plaintiff 
herein adopts the very words of the Supreme Court in 
the case of U. S. v. Lee (p. 204), and says: 

“The first branch of this proposition is con¬ 
ceded to be the established law of this country 
and of this court at the present day; the second, 
as a necessary or proper deduction from the first 
is denied.’’ 

******* 

and that (p. 219, Lee case): 

“Looking at the question upon principle, and 
apart from the authority of adjudged cases, we 
think it still clear that this branch of the de¬ 
fense cannot be maintained. It seems to be op¬ 
posed to all the principles upon which the right 
of the citizen when brought in collision with the 
acts of the Government must be determined,” 

therefore, an attachment of private money, the title to 
which is admitted not to be in the United States, in the 
possession of a Government officer or agent, is in prin- 
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I 
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ciple proper, in law legal, and that such defense cannot 
be maintained as against the rights of the appeUants 
herein. 

The amended plea seeks to prevent the attachment of 
money and satisfaction of judgments, because the 
charter of the Black Star Line 4 ‘became inoperative 
and void on March 21, 1923, and was so duly pro- 

i 

claimed by the Governor of the State of Delaware in 


January, 1924, for non-payment of taxes/ ’ and says 
that a corporation has three years thereafter to settle 
its corporate affairs, intending, no doubt, to cojrvey 
the contention that suit cannot be brought against the 
Black Star Line after three years from March 21, 1923. 

By proclamation of the Governor of Delaware, dfrted 
January 23, 1924, the charter of the Black Star June 
was on that date ‘ ‘ repealed. ’ ’ (See Laws of Delaware, 
vol. 34, p. 596.) Sections 74 to 81 of the General Cor¬ 


poration Laws of the State of Delaware, pages 154 to 
157, provide that corporation charters | 


“become inoperative or void by proclamation 
of the Governor/’ 

7 i 

i 

l 

i 

and under the same laws it is provided, in section 77, 
that 

i 

“Any person or persons, who shall exercise 
or attempt to exercise any power under the 
charter of any such corporation after the issu¬ 
ing of such proclamation, shall be deemed guitty 
of a misdemeanor, and shall be punished by im¬ 
prisonment not exceeding one year or by fine ijot 
exceeding one thousand dollars.’’ 


i 


i 
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The laws of Delaware are that when a corporation 
has not paid its taxes for two years, the State Treas¬ 
urer shall so report to the Governor, who shall declare 
the charter repealed. The Governor repealed the 
Black Star Line charter January 23, 1924, at which 
time the three years in which the corporation could be 
sued began to run. The three years end January 22, 
1927. The appellants obtained their judgment in New 
York December 15, 1921, and brought suit in the Su¬ 
preme Court of the District of Columbia July 27, 1926, 
six months before the expiration of the three years, on 
January 22,1927. 

As is well known to this Court, where private, not 
public, money is concerned, as in this instance, there is 
no law anywhere authorizing the Shipping Board, a 
garnishee, debtor or anyone to give preferences, not 
even to the United States, over the rights of creditors 
of a corporation, and especially a judgment creditor, 
whose judgment was procured while funds of the 
debtor remained in their hands undisbursed. Natu¬ 
rally, creditors of a corporation have priority over its 
officers and agents to receive funds of the corporation, 
and particularly is this so when the creditors have 
secured a judgment and the funds of the corporation 
have been attached. If it could be otherwise, the law 
of attachment is a useless thing, written upon the stat¬ 
ute books of every State in the United States. 

The money in question, $21,624.66, held by the United 
States Shipping Board, controlled by the garnishee, is 
the private money of the Black Star Line, Inc., so 
acknowledged to be and by appropriate action was 


I 
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offered to be paid, and so being it is the subject of at¬ 
tachment by the judgment creditors of the Line 1 ^ as 
provided by law whomsoever is its custodian. The 
plaintiffs herein, seamen, brought suit in a competent 
court against the Black Star Line, Inc., proved their 
claims, as required by law, and duly received judg¬ 
ment against the Line, by virtue of which they |are 
legally entitled to the attachment and judgment 
thereon. 

In the case of McAdoo v. Ormes, 47 App. D. C., 364, 
it appears that Congress appropriated $1,200 to pay a 
judgment of the Court of Claims in favor of one San¬ 
ders. One Lockwood brought suit in the Supreme 
Court of the District of Columbia to establish an at- 

i 

torney’s fee, and an injunction was prayed to restrain 
the Secretary of the Treasury, Mr. McAdoo, and the 
Treasurer of the United States, Mr. Burke, from pay- 
ing out the fund. Defendants McAdoo and Burke 
answered, admitting the existence of the fund, and ob¬ 
jected because debts due from the United States haVe 
no situs in the District of Columbia. Defendants 
McAdoo and Burke appealed from an unfavorable 
decree. 

In delivering the opinion of the court,, affirming tt^e 
decree in the court below, Mr. Justice Van Orsdel, 
among other things, said: 

4 4 The suit is in no sense against the United 
States. The money having been appropriated 
and directed to be paid to the claimant, they 
have no interest in the controversy. ’ ’ 

**#*#«* 


i 

I 

i 


“The single conclusion reached in all the 
cases is that a suit against officers of a State is 
a suit against the State itself when the relief 
asked will operate as a judgment against the 
State.” 

******* 

“The contentions of appellants are wholly 
without merit,—the Government is a disinter¬ 
ested party,—a mere stakeholder,—and appel¬ 
lants are charged only with the ministerial duty 
of obeying the order of the Court, which fur¬ 
nishes a complete acquittance.” 

The respondent herein is charged with the minis¬ 
terial duty of obeying the laws of attachment, because 
the Government is a disinterested party—a mere stake¬ 
holder, and the orders of the Court will furnish him 
full protection in satisfying the judgment creditors of 
the Black Star Line by paying into the registery of 
the Court the money that by “appropriate action” 
* * * “authorized the payment to the said Black Star 
Line, Inc., of the sum of twenty-one thousand six hun¬ 
dred twenty-four dollars and sixty-six cents ($21,- 
624.66), being the amount of the initial payment, less 
the aforesaid expenses.” 

The attachment is not against the United States or 
public funds, but private funds; wherefore the plain¬ 
tiffs ? demurrer should be sustained and the plea to at¬ 
tachment of the garnishee should be denied and dis¬ 
missed, and the attachment allowed to stand. 
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“An action, then, to compel the officers ojf the 
Government to perform the duty prescribed by 
law in recognizing the rights so vested, is neither 
an action against the United States, nor ah ac¬ 
tion affecting property belonging to the United 
States.’ ’ i 

Central P. R. Co. v. Lane, 46 D. C. Ap¬ 
peals, 394. 

1 

REEVES T. STRICKLAND, j 
Attorney for Appellants . 
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STATEMENT OF FACTS 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, per Justice 
Bailey, entered on October 16th, 1926, overruling 
the demurrer to the amended plea to the writ of 
attachment and garnishment filed by the garnishee. 

The appellants filed suit against the Black Star 
Line, Inc., in the Supreme Court of the District 
of Columbia on July 27th, 1926. Shortly after the 
commencement of the suit, on August 3d, 1926, a 
writ of attachment and garnishment issued out of 
the Court and was served upon T. V. O’Connor, 
Chairman of the United States Shipping Board. 
A plea to the attachment was filed by the garnishee 
on August 10th, 1926. (Record, p. 6.) This plea 
was demurred to, and the demurrer was sustained 
by Justice Bailey with leave to amend. (Record, 
pp. 9,10.) On October 9th, 1926, the garnishee filed 
an amended plea to the attachment (Record, pp. 10, 
11, 12, and 13), and this amended plea was de¬ 
murred to. This demurrer was overruled by the 
Court below, per Justice Bailey (Record, p. 14), 
and a special appeal from the order overruling the 
demurrer has been allowed. 

The appellants, plaintiffs in the suit below, are 
twenty-nine former seamen employed by the Black 
Star Line, Inc., who brought their action to re¬ 
cover sums aggregating Twelve Thousand Three 
Hundred and Three Dollars and Thirty-Five Cents 
($12,303.35). The suit is based on a judgment of 


the United States District Court for the Southern 
District of New York, which awarded to the said 
plaintiffs different sums of money for wages and 
subsistence while employed as seamen by the Black 
Star Line, Inc. 

The chose in action belonging to the Black Star 

i 

Line, Inc., defendant in the suit below, which the 
appellants sought to garnishee and attach by serv¬ 
ing the aforesaid writ of attachment and garnish¬ 
ment upon the Chairman of the United State? Ship¬ 
ping Board, arose in the following manner. 

On August 2d, 1921, ship brokers acting on behalf 
of the Black Star Line, Inc., delivered to the 
United States Shipping Board certified checks ag¬ 
gregating Twelve Thousand Five Hundred Dollars 
($12,500.00) as part payment on the purchase price 
of a ship which the Black Star Line, Inc., agreed 
to buy and the Shipping Board agreed tp sell 
This ship was one of the vessels belonging to the 
United States of America which Congress placed 

under the jurisdiction of the Shipping Board by 

' 

Section 4 of the Merchant Marine Act, 1920, 41 
U. S. Stat. L. 988, and directed the Board, in Sec¬ 
tion 5 of that Act, to sell. [N. B.—In the plea to 
the attachment (Record, p. 7) and amended plea 
to the attachment (Record, p. 11) the citation 
4 ‘Section 2, subsection 4” is a clerical error and 
should be i ‘ Section 5. ”] The appellants’ claims did 
not arise out of employment as seamen op this 
ship, however. The initial payment on the afore- 
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_vessel was increased to a total of Twenty-two 

Thousand Five Hundred Dollars ($22,500.00) on 
December 22d, 1921. The checks making up this 
amount were cashed and the funds derived there¬ 
from were mingled with other moneys belonging 
to the United States of America in the possession 
of the United States Shipping Board at that time. 
Later the expenditure of these moneys was author¬ 
ized by Congress in the Appropriation Act for the 
fiscal year ending June 30, 1923, 42 U. S. Stat. L. 
635, 647. (Record, p. 12.) 

The Shipping Board incurred expenses amount¬ 
ing to $875.34 in preparing the aforesaid ship for 
delivery, but the Black Star Line, Inc., was unable 
to carry out its agreement to purchase the ship. 
Thereafter, on September 21, 1922, the Shipping 
Board, in order to restore the original status of the 
parties, authorized the payment of $21,624.66 to 
those persons who had advanced the money for the 
aforesaid initial payment on the purchase price of 
the ship. The affairs of the Black Star Line, Inc., 
were very much involved; its President, Marcus 
Garvey, was prosecuted and convicted for violation 
of the United States Criminal Code (Garvey v. 
United. States, 292 Fed. 591),and conflicting claims 
as to their authority to represent the company were 
asserted by various self-styled officers and agents. 
The corporation itself was dissolved for nonpay¬ 
ment of taxes. (Record, p. 12.) For these reas¬ 
ons the payment authorized as aforesaid by the 
Shipping Board was never made. 
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paid to the Shipping Board as the initial payment 
under a contract for the purchase of a vessel belong¬ 
ing to the United States. Although this money may 
have belonged to the Black Star Line, Inc., at the 
time of payment, yet upon its payment to the Ship¬ 
ping Board it became the property of the Govern¬ 
ment and was subject to the provisions of Section 14 
of the Merchant Marine Act, 1920, 41 U. S. Stat. 
L. 988, requiring it to be covered into the Treasury 
of the United States as miscellaneous receipts, un¬ 
less otherwise authorized by subsequent appropria¬ 
tion acts. 

Appellants take the view that this money be¬ 
longed to the Black Star Line, Inc., not only before 
the payment thereof to the Shipping Board but 
afterwards. Apparently appellants have the idea 
that the money was subject to a special trust in 
favor of the Black Star Line, Inc., and that it is 
still held by the Shipping Board under such trust. 
The appellants contend that: 



i The $22,500 paid to the Board did not and 
could not become the property of the United 
States or the Board until the balance of 
the purchase price for a ship had been paid 
and the ship delivered. (Brief, p. 10.) 

^Consequently, the appellants argue, the $22,500 
paid to the Shipping Board is private money be¬ 
longing to the Black Star Line, Inc. 

There is nothing in the record which can pos¬ 
sibly support any such contention. 
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As a general rule, the title to money passes on 
delivery. Certainly part payments on the ]i>rice 
of goods sold become the property of the vendor. 
Equally as certain, the checks delivered to the 
Shipping Board for the account of the Black Star 
Line, Inc., became the property of the United 
States of America, while the Black Star Line, Inc., 
became entitled to a credit of that amount against 
the purchase price of the ship it had contracted 
to buy. 


Congress has consistently treated the proceeds 
from the sale of ships by the Shipping Board as 


the 

988, 


the 

au- 


the 


property of the Government. Section 14 of 
Merchant Marine Act, 1920, 41 U. S. Stat. L. 
provides : 

That the net proceeds derived by 
board * * * from any activities 

thorized by this Act * * * after Jul^ 1, 
1921, * * * l ess such an amount as piay 

be authorized annually by Congress to be 
withheld as operating capital * * * 

shall be covered into the Treasury of 
United States as miscellaneous receipts. 

i 

In the Appropriation Act of June 5,1920, 41 U. 
S. Stat. L. 874, 891, Congress appropriated for the 
use of the Shipping Board: 

(c) Not to exceed $15,000,000 from de¬ 
ferred payments on ships sold prior to [the 
approval of this Act. % ’ 

Similar wording was used in the Appropriation 
Aet of March 4,1921, 41 U. S. Stat. L. 1367,1382; 
the Appropriation Act of June 7, 1924, 43 U.| S. 





Stat. L. 521, 529; the Appropriation Act of March 
3,1925,43 U. S. Stat. L. 1198,1208; and the Appro¬ 
priation Act of April 22,1926, Public No. 141, 69th 
Congress. 

The appellants aptly refer to the relation be¬ 
tween banks and financial institutions and their 
depositors, although the similitude is erroneously 
interpreted. As was stated by Mr. Justice Shep¬ 
hard in the case of Dimfeld v. Fourteenth Street 
Savings Bank, 37 App. D. C. 11: 

It is settled law that when money is de¬ 
posited generally in a bank, its ownership 
passes to the bank, and the relation of debtor 
and creditor is at once created. 

So in this case when the $22,500 was paid to the 
Shipping Board its ownership passed to the 
United States of America, and the Black Star Line, 
Inc., was entitled to have credit for that amount. 
Since the money belonged to the Government, its 
expenditure by the Shipping Board when author¬ 
ized by Congress was no wrong either to the Black 
Star Line, Inc., or to anyone else. 

When the Black Star Line, Inc., defaulted in its 
contract to purchase the ship, the title to the money 
theretofore paid did not revert to it. One who 
contracts to purchase property and who makes an 
initial payment on the contract price and there¬ 
after is in default has no right to demand the return 
of his money. If by mutual consent the contract¬ 
ing parties agree to rescind the contract, the pur¬ 
chaser does not necessarily acquire a right to the 



return of the money theretofore paid. The rule in 
such cases is succinctly stated in Willis ton on Con¬ 
tracts, Section 1827: 

Where at the time of rescission of a bilat- 

i 

eral contract it has been partly performed 
on one or both sides, the parties may agree 
simply to forego further performance and 
let past matters stand where they are, or 
they may agree not only to forego future 
performance but to restore the original 
status by returning payments already made 
or paying for other performance which has 
been rendered. Which of these contracts 
the parties in a particular case have made 
can depend on no rule of law, but on a deter¬ 
mination of what the terms of their contract 
in fact were. 

While the Black Star Line, Inc., may have ja 
claim against the Government in consequence of ap 
agreement to rescind the purchase contract and to 
restore the original status of the parties, this claim 
(would not be against the Shipping Board, noij 
aeainst T. V. O’Connor, the Chairman thereof. \ 
\The record as a whole and the various appropria¬ 
tion acts cited herein make it clear that the Ship¬ 
ping Board and its Commissioners do not have in 
their possession any moneys belonging to the Black 
Star Line, Inc., or available for payment of its 
claim. Any payment to the Black Star Line, Inc., 
authorized by the Shipping Board would necessar- 

ily be made by the Treasurer of the United States 

* * __ 

but of moneys of the United States in the Treasury. 
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Officers or agents of the United States can not be 
garnished for a debt due a defendant from the 
Government 

There is no need to argue that the United States 
of America cannot be garnished. Not only is it 
established that the Government cannot be gar¬ 
nished, but it is also the law that this rule cannot be 
evaded by summoning its officers or agents for 
money payable or property deliverable to the de¬ 
fendant. 

Buchanan v. Alexander, 45 U. S. (4 How.) 19. 
The appellants rely greatly upon the case of 
United States v. Lee, 106 U. S. 196 (Brief, p. 15 et 
seq.), but the facts in that case are foreign to this 
cause. That case was an action to recover posses¬ 
sion of real property. The defendants, who were 
in occupancy of the property, were officers of the 
Government, but they were held by the Court to 
be acting without authority in law. Obviously 
such a ease is not like the present case at all. The 
Commissioners of the Shipping Board have, at all 
times material to the issue, acted within the scope of 
their authority t under the Merchant Marine Act, 
1920, 41 U. S. Stat. L. 988, and the various Appro¬ 
priation Acts cited above. The validity of their 
action cannot be questioned. 

The appellants have also cited the case of Mc- 
Adoo v. Ormes, 47 App. D. C. 364 (Brief, p. 21), 
which appears, at first glance, to sustain their posi¬ 
tion. Upon examination, however, it will be found 



that this case rests upon special facts (Hall v. 
Chandler, 289 Fed. 675, 677), and those special 
facts are absent from this cause. 

In the case of McAdoo v. Ormes Congress fyad 
appropriated the fund in question for payment to 
a specified person in satisfaction of a finding of the 
Court of Claims. The plaintiff brought suit in 
equity to establish an equitable lien upon the funds 
and made the Secretary and Treasurer of the 
United States parties defendant. The Supreme 
Court, in affirming the decision of this Court of 
Appeals (252 U. S. 469, 473), said: 

* * * it is conceded, and properly 

conceded, that payment of the fund in ques¬ 
tion to the defendant Sanders, is a minis¬ 
terial duty, the performance of which could 
be compelled by mandamus. 

In the instant case there has been no adjudica¬ 
tion of the claim of the Black Star Line, Inc. 
While the Shipping Board authorized the payment 
of a certain sum to the contributors to the part pay¬ 
ment on the vessel, the record shows that there was 
no acceptance of the offer. There is no specific 
f und which has been appropriated or otherwise ear- 
marked for payment to the Black Star Line, Inc. 
A judgment in this case against the appellee would 
be in effect a judgment against the United States of 
America. 

In the case of United States v. Peters, 5 Cranch, 
115 (Brief, p. 17), the State of Pennsylvania as- 
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serted title to the certificates in question. Chief 
Justice Marshall held that the State’s claim did 
not “arrest the proceedings of the court, and pre¬ 
vent their looking into the suggestion and examin¬ 
ing the validity of the title.” He found, as a 
matter of fact, that the State did not have title to 
the certificates. 

In the instant case, the circumstances of the 
transactions between the Black Star Line, Inc., and 
the Shipping Board were set forth with sufficient 
particularity to enable the Court below to deter¬ 
mine for itself that the United States of America 
acquired the title to the money paid for the Black 
Star Line, Inc., to the Shipping Board. Inasmuch 
as the United States undoubtedly acquired title to 
the monev, the case of United States v. Peters is not 

7 

applicable to this case. , 

In United States v. State National Bank of Bos¬ 
ton, 96 U. S. 30 (Brief, p. 10), the following words 
in italics, which were omitted from the quotation 
in the appellants’ brief, are sufficient to show that 
the case has no application here: 

Surely it ought to require neither argu¬ 
ment nor authority to support the proposi¬ 
tion that, where the money or property of 
an innocent person has gone into the coffers 
of the Nation by mea/ns of a fraud to which 
its agent was a party, such money or prop¬ 
erty can not be held by the United States 
against the claims of the wronged and in-, 
jured party. 



The other cases cited by appellants in support of 
their contention (Brief, p. 17) viz., Meigs v. Mc- 
Clungs Lessee, 9 Cranch 11; Osborn v. Bank of 
United States, 9 Wheat. 738; Tindal v. Wesley, 
167 XL S. 204; and (Brief, p. 23) Central P . R. Co. 
v. Lane, 46 App. D. C., are all cases involving 
wrongful acts by Government officials—eases where 
such officials, without valid authority, had taken 
property belonging to the plaintiffs. For this rea¬ 
son they are not applicable to this case. The Com¬ 
missioners of the Shipping Board were complying 
with the mandate of Congress in agreeing to sell 

one of the Government vessels to the Black Star 

* 

i 

Line, Inc. The money paid as part payment on the 
purchase price of that vessel became the property 
of the United States of America. When the pur¬ 
chaser defaulted in its agreement, the Shipping 
Board authorized a settlement which was pre¬ 
eminently fair, with individuals who had advanced 
moneys for the purchase of this vessel and it was 
through no fault of the Commissioners of the Ship¬ 
ping Board that the settlement was not effected. 

It makes no difference in this ease that the Ap¬ 
pellants are seamen. This is not an action to en¬ 
force a maritime lien, and they stand before this 

I 

court only as judgment creditors of the Black Star 
Line, Inc. 

Appellants have attempted to garnish an official 
of the United States of America who has no pAr- 
sonal interest in the transactions involved, who has 
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acted only in the scope of his valid authority as a 
Government official, who has committed no wrong 
either against the defendant below or these appel¬ 
lants, and who has in his possession no assets or 
property of the defendant below. The Chairman 
of the United States Shipping Board is not the 
debtor of the Black Star Line, Inc. ( Buchanan v. 
Alexander, 45 U. S. 19.) 

It is therefore concluded that the garnishee’s 
amended plea to the writ of attachment and gar¬ 
nishment is good, a$d that the order of the Court 

below should be affirmed. 

\ 

Peyton Gordon, 

United States Attorney for 

the District of Columbia, 

Attorney for Appellee. 

E. L. M. Archey, 

Assistant Counsel, 

United States Shipping Board, 

Of Counsel. 


O 



